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ORDER

Per Sanjay Arora, AM

This is set of three Appeals by the Assessee duleagainst separate
Orders by the Commissioner of Income Tax (Appeadlational Faceless
Appeal Centre, Delhi (‘CIT(A)" for short) for threeonsecutive years, being
assessment years 2017-18 to 2019-20, dismissingpadty allowing the
assessee’s appeals contesting the processing oétiisns of income for the
relevant years under section 143(1) of the Incorag Act, 1961 (‘the Act’
hereinafter) vide orders dated 06/9/2021, 26/8/2&21 09/9/2021 respectively
for the said three years.

The Arguments
2. Opening the arguments for and on behalf of Hsessee-appellant, it was
submitted by Sh. Ghai, the Id. counsel for the sss that the only issue
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arising in the instant appeals is the additionsraspect of the employee’s
contribution to the employee welfare funds on thecpssing of the assessee’s
returns u/s. 143(1), despite the same being degb&iéefore the due date of
filing the return of income u/s. 139(1) for eachtbé relevant years, and for
which he would then take the Bench to the papekidded for each of the
three years, being pg. 6, 5 & 4 for the three com$ee years respectively, as
well as the corresponding Intimation, which recottiks due date of filing the
return of income. That being the case, no additionld be made u/s. 143(1),
even as clarified by the Jabalpur Bench of theuna per its’ recent decision
in Nikhil Mohine vs. Dy. CITITA Nos. 37 & 38/Jab/2021, dated 18.11.2021),
on which therefore the assessee places total celidwio contrary view by the
Tribunal, or any other Court for that matter, hatowued, has been brought on
record by the Revenue, even as there are severdhdyTribunal in the
assessee’s favour, with the decisionNikhil Mohine (supra), copy of which
stands placed on record for each of the yearsdetaled order on a conspectus
of the matter. No adjustment for the relevant yelaeng prior to AY 2021-22,
he concluded, could therefore hold. He, on beingired by the Bench, stated
of there being no decision by the Hon'ble jurigdical High Court to the
contrary. The Id. Sr. DR, Sh. Halder, could notutedny of the contentions by
Sh. Ghai and, further, on asking, could not stateny decision by the Hon'ble

jurisdictional High Court directly on the point.

3. | have heard the parties, and perused the rabterirecord.

The Tribunals’ decision in Nikhil Mohine

3.1 The Revenue has, invoking section 2(24)(x) s/v86(1)(va), added the
Employees’ contribution to the Employee Provideahdr and Employee State
Insurance Fund to the assessee’s returned incosnel4@(1)(a) as the same
stood deposited beyond the due date specified 36¢1l)(va), even as,
admittedly, prior to the due date of filing thewet of income u/s. 139(1) for the



ITA Nos. 46 to 48/Jab/2021
National Hospital v. Dy. CIT

relevant years. Reliance stands placed by it ordéwogsions inCIT v. Gujarat
State Road Transport Corporatig2014] 366 ITR 170 (Guj)CIT v. Merchem
Ltd. [2015] 378 ITR 443 (Kerala); andnifac Management Services (India) P.
Ltd. v. Asst. CIT[2018] 409 ITR 225 (Mad). The matter stands exachiat
length by the Tribunal imNikhil Mohine (supra), relied upon by the appellant,
wherein, noticing,nter alia, the cited decisions, it held that in view of the
cleavage of judicial opinion in the matter and liheted scope of an adjustment
u/s. 143(1)(a), the same could not be decided amsn&he decisions by the
Hon’ble High Courts holding the employee’s conttibn as being covered by
s. 43B(b), implying, in context, u/s. 37(1) r/w4d8B(b), which were aplenty, it
opined, could be validated only by disregarding thear language of the
relevant provisions, upheld constitutionally andt mead down. The said
decisions must nevertheless be respected, and jostradnt contrary thereto
could be made u/s. 143(1); there being no decisyotine Hon'ble jurisdictional
High Court in the matter. The only manner, therefavailable for the Revenue
to effect an adjustment u/s. 143(1)/154, is whéaeBxplanationsto section
36(1)(va) and s. 43B(b) inserted by Finance AcR12@vhich attempt to resolve
the issue of the employee’s contribution to the leyge welfare funds being
governed by section 43B(b), i.e., to the exclusibrs. 36(1)(va), are held as
retrospective. Legislative intent being the cortmrs and the sole determinant
of any interpretative exercise, both the langudghe provisions, as well as of
the recently inserteBxplanationsthereto, introduced with a view to, as stated
therein, remove any doubt in the matter, are ungudusly clear, so that
s.36(1)(va) and s. 43B are applicable on diffesemhs. Further, the stated date
of the coming into effect (of thExplanation$, i.e., 01/4/2021, it was explained,
would though be of no moment in view of the expriesgyjuage deeming the
stated position as applicable since inception; bieéitg the reason for bringing
the Explanationson the statute, as the amendments could othetvaige been
effected through prospective clause/s to the rakeyaovisions. Rather, the
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tenor of the language employed, clearly giving temted position a
retrospective effect, necessarily requiresERplanationsto be read as inserted
from a later date. That is, the fact of insertidrine saidExplanationsw.e.f. a
later date is consistent with the language giving retrospective effect and,
thus, does not impinge adversely on it being regfrds so. Further still,
noticing the settled legal positiaqua the test for determining retrospectivity,
l.e., iIf the provision could be construed, withdbe aid of the subsequent
amendment thereto, to take within its ambit thel smnendment, the issue was
also examined by the Tribunal on merits, i.e., tfoe said limited purpose, to
find that the view canvassed by or on the assessedialf could be sustained
only by ignoring the existence of s. 36(1)(va) —ichhgoverns the deductibility
of the employees’ contribution to the employee affunds, on the statute-
book — clearly, an impermissibility. Another fundamtal infirmity in the
assessee’s argument is in regarding the emplogeatsibution, deemed by the
legal fiction of s. 2(24)(x) as the assessee-engplsyincome, as an expense
deductible u/s. 37(1), which could be so only whieélie not recoverable — an
iImpossibility, as the said deeming applied only @teipt thereof, again
bringing s. 36(1)(va) into play for its deducticempd which would therefore
have to be given effect to. This would be so eveéhd same was regarded, for
the sake of argument, as covered by s. 43 ymobstantgrovision, inasmuch
as s. 43B applied onlgua deductions ‘otherwise allowable’, i.e., under any
provision of the Act, rendering the question of lpased before the Hon’ble
Courts, i.e., if the employee’s contribution to temployee welfare funds is
exclusively covered u/s. 43B, itself, with respeutsplaced, if not irrelevant.
The view being canvassed was, thus, it opined, etefrom any angle, wholly
untenable. The view expressed by the Tribunal fadhin agreement with that
projected by the Board per its Circular (No. 22/20dtd. 17/12/2015), as also
that canvassed per the impugned order with referémdhe cited decisions,
both explaining, as did the Explanatory Notes anittsertion of s. 36(1)(va) on
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the statute, the object of the said provisions lthis view, which in fact, as also
noticed by the Tribunal, represented the uniforemwviacross all the Hon’ble
Courts prior to the deletion of the secogmavisoto s. 43B by Finance Act,
2003, w.e.f. 01/4/2004, which tHexplanationsto ss. 36(1)(va) and 43B by
Finance Act, 2021 seek to statutorily clarify irewi of the conflict of judicial

opinion, passing thus the test of retrospectivigyen as unequivocally
expressed per the unambiguous language thereof. EKp&anations under

reference were therefore clarificatory and, thagpspective.

3.2 The saidExplanations the Tribunal continued, had however been, as
clear from a reference to the Notes on the Clatseand the Memorandum
explaining the Provisions of, the Finance Bill, 202eproducing the same,
proposed as prospective amendments. The amendinentay of Explanation
5to s. 43B andexplanation 2to s. 36(1)(va), it concluded, are to therefoketa
effect only from AY 2021-22, and which view is urstakable on a plain

reading of the said documents.

Decision

4.1 The view recorded in the impugned orders omibédts of the additions
— even as the same agrees with that expressec biyrittunal inNikhil Mohine
(supra)(see para 3.1 of this order), is of litb@sequence in view of the limited
scope of an adjustment u/s. 143(1)(a), law on wigchell-settled (seeCIT v.
GEI Engineering Ltd.[2009] 310 ITR 112 (MP)CIT v. Shikarchand Jain
[2003] 263 ITR 221 (MP)), with the Explanatory Net® the Provisions of the
Finance Bill, 2021 itself admitting of a conflict udicial opinion, explaining
that to be the reason for effecting the amendmpetsthe saicExplanations
The only circumstance justifying the impugned addg is a decision/s by the
Hon’ble jurisdictional High Court (also see par&)4.No such decision,
however, despite asking, stands brought to my @obyg the parties, or

otherwise found. As regards the aspect of the gpactive nature of the
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Explanationsunder reference, | again find no difference in \iev expressed
therein with that by the Tribunal iNikhil Mohine (supra), i.e.,per se So,
however, as afore-noted, the s&xplanationsthemselves had been proposed
as prospective amendments, as stated in the NatéseoClauses to, and the
Memorandum explaining the Provisions of, the FimaBdl, 2021, with a view
to, as explained, settle the controversy arising dol the contrary view
expressed by some High Courts, for which referenag be made to para 5.4 of
the Tribunal’s order (also refer paras 3.1 & 3.8\a). There is, accordingly, no

guestion of the same being given a retrospectifeetef

4.2 There is, in view of the foregoing, no questadrthe saidExplanations
being read as retrospective, so as to apply fordlevant years, being prior to
AY 2021-22, sustaining the impugned additions, \whigerefore fail. This is,
however, subject to any decision/s by the Hon'biesdictional High Court,
which would, where so, hold, even justifying a emtion u/s. 154/254(2),
even where rendered after the date of the ordeghgda be rectifiedAsst. CIT
v. Saurashtra Kutch Stock Exchange Ltf2008] 305 ITR 227 (SC)CIT v.
Aruna Luthra [2001] 252 ITR 76 (P&H)(FB)). No such decision hlasen
found, or otherwise pointed out by the parties,was the case before the
Tribunal inNikhil Mohine(supra). Any such decision, even if discoveredr|at
may operate to amend this order, or the order giappeal effect thereto, to
bring it in conformity or agreement with the saidctsion/s, of course, after
allowing a fair opportunity of hearing to the ass®s

4.3 The impugned additions, therefore, could netehaeen made under the
given facts and circumstances of the case, andiaaeted for deletion. | decide

accordingly.
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5. In the result, the assessee’s appeals are alowe

Order pronounced in the Open Court on DecembefP@l

Sd/

(Sanfrora)
Accountimember
Dated: 20/12/2021
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